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Syllabus 

 

 
 

1. Who is the plaintiff? 

 

2. Who is the petitioner? 

 

3. What is the relevant statute? 

 

4. What is the statutory dispute? 

 

 

 



Before proceeding any further, 

 

5. What would you consider when deciding this case? 

 

Suggestions: 

 

Text of the statute 

https://www.epa.gov/sites/default/files/2017-08/documents/federal-water-pollution-

control-act-508full.pdf 

 

 

Legislative history 

 

Precedents 

United States v. Riverside Bayview Homes, Inc., 474 U. S. 121 (1985) stated that 

wetlands in immediate proximity of and shares an open surface with bodies of navigable 

water is part of WOTUS because it is nearly impossible to draw a boundary between 

where the water ends and where the land begins. 

 

In Solid Waste Agency of Northern Cook County (SWANCC) v. U.S. Army Corps of 

Engineers, 531 U.S. 159 (2001), the Court held that ecological connection with 

traditionally defined navigable water does not solely constitute the body of water to be 

WOTUS. 

 

 

Values 

 

Consequences 

 

  

https://www.epa.gov/sites/default/files/2017-08/documents/federal-water-pollution-control-act-508full.pdf
https://www.epa.gov/sites/default/files/2017-08/documents/federal-water-pollution-control-act-508full.pdf


Opinion 

Rapanos v. United States 

Opinion Announcement - June 19, 2006 

 

Chief Justice John G. Roberts, Jr. 

Justice Scalia has the announcement in 04-1034, Rapanos versus United States, and 04-1384, 

Carabell versus United States Army Corps of Engineers. 

 

Justice Antonin Scalia 

These cases are here on writ of certiorari to the United States Court of Appeals for the 6th 

Circuit. I am announcing the judgment of the Court, which is to vacate and remand these cases 

for further proceedings. My opinion, which I will now summarize, is joined by the Chief Justice 

and Justices Thomas and Alito. 

 

The Clean Water Act makes it illegal without a permit from the Corps of Engineers to discharge 

dredged or fill material into, “the waters of the United States”. Getting an individual permit can 

be enormously expensive -- over $1.7 billion is spent in obtaining them each year -- and the 

Corps’ regulations allow denial of permits not only for environmental reasons, but also because 

of economics, aesthetics, recreation and, “in general, the needs and welfare of the people”, 

factors no less expansive than those taken into account by state and local authorities for land-use 

zoning. The two cases before us concern wetlands -- that is, lands sufficiently saturated at least 

part of the time to support aquatic vegetation -- wetlands in Michigan. 

 

Most of this land lies near ditches or manmade drains that eventually empty into navigable 

waters. Petitioners are developers, who claim the right to backfill these lots without getting a 

permit. No one here contends that intrastate wetland such as this are, ipso facto, waters of the 

United States, and our opinions make clear that they are not. The 6th Circuit held, however, that 

these wetlands were covered by the Act, because the nearby ditches and drains constituted 

tributaries of navigable waters and because the wetlands were adjacent to those tributaries, both 

by reason of their physical proximity and by reason of their hydrologic connection to it. The 6th 

Circuit holding is in accord with the Corps’ regulations, which define “waters of the United 

States” to include, among other things, wetlands adjacent to waters of the United States; and the 

Corps means by “adjacent” not just a butting, but also nearby or having some hydrologic 

connection; and the regulations define “waters of the United States” to include tributaries of 

those waters and defines “tributaries” to include any channel that contains a visible mark of the 

passage of water, such as a high waterline of litter or debris, even if the channel is ordinarily dry 

and contains water only during rainfall. 

 

Thus, under its regulations, the Corps has asserted permitting jurisdiction over, as waters of the 

United States, storm sewers, manmade drainage ditches miles from traditional waterways and 

arid canyons connected to waters only through the flow of groundwater over centuries and even 

desert washes that hold rainwater once a year; and it has also asserted jurisdiction over wetlands 

adjacent to these features, by which it means wetlands nearby, even if separated by a 70-foot-

wide impermeable dike over which automobiles travel, wetlands that are connected to United 

States waters by sheet flow of rainwater during storms and wetlands connected to such waters by 

flooding once every 100 years. 



 

The Corps convinced one district court that a wetland was adjacent simply because, “water 

molecules currently present in the wetlands”, we’re sure at some point, no matter when or how, 

to, “intermingle with water” from a navigable river. 

 

Based on its understanding of adjacent wetlands, the Court has asserted jurisdiction over 270 to 

300 million acres of wetlands, including half of Alaska and an area the size of California in the 

lower 48 states. And based on its definition of tributary, any channel that contains a visible mark 

of passage of water, no matter how rarely the water passes, constitutes a covered tributary of the 

waters of the United States. This includes storm sewers in major cities and dry washes in 

immense arid deserts. Thus, a vast portion of the nation’s dry land potentially constitutes waters. 

We think all this departs very much indeed from what the statute provides. 

 

With regard to tributaries, the Act authorizes jurisdiction only over the waters of the United 

States. Used in the plural and with a definite article, this term refers only, in the words of the 

dictionary definition to water, “as found in streams and bodies forming geographical features 

such as oceans, rivers and lakes”. A country’s waters do not include dry channels, desert washes 

or storm gutters. They include streams, rivers, lakes, oceans -- in short, relatively permanent, 

continuously standing or flowing bodies of water. 

 

The Act itself distinguishes conveyances that typically contain intermittent flows of waters, such 

as ditches, channels and conduits, from permanent bodies of water by defining the former 

separately as “point sources”, not as “waters of the United States”. And the Corps’ broad 

interpretation is inconsistent with the Act’s stated purpose of preserving the state’s primary 

responsibility to plan the development and use of land resources, because it makes the Federal 

Government a de facto regulator of huge tracts of intrastate land. A waterlogged log in the 

middle of a town become subject to the Corps’ permitting authority rather than the town’s zoning 

authority, simply because it is adjacent to a storm drain. 

 

We ordinarily expect a clear and manifest statement from Congress to authorize agency action 

that pushes to the limits of Congress’s commerce power or that intrudes upon an area of 

traditional state responsibility, such as land-use regulation. The Corps’ interpretation does both 

with no clear and manifest statement other than “the waters of the United States”. 

 

As for the Corps’ expansive definition of “adjacent”, it must be understood, first of all, that the 

notion of adjacency does not come from the statute; rather, it comes from one of our opinions, 

called Riverside Bayview, in which we held that wetlands adjacent to covered waters, in the 

sense that they actually abutted covered waters, were also covered by the Act. The reason we 

included those wetlands was that there is an inherent boundary-drawing problem between waters 

and the adjoining wetlands that they gradually blend into. When a swamp borders on a river or 

lake, there is no clear line showing where the water ends and the wetland begins. Because of this 

inherent ambiguity, we held that the Corps’ inclusion of “adjacent” -- that is, “abutting” -- 

wetlands as waters of the United States was a permissible construction of the statute. Of course, 

wetlands that are physically separate from covered waters do not present such a boundary-

drawing problem and cannot be included as waters of the United States or indeed as waters at all. 

 



The fact that such wetlands may have an ecological relationship to waters of the United States 

does not mean that they are waters of the United States. We held that in a case called SWANCC -

- that’s an acronym for Solid Waste Agency of Northern Cook County -- which squarely rejected 

the notion that the ecological connection between isolated ponds and waters of the United States 

was enough to render them covered. 

 

Therefore, in order for a wetland that neighbors a ditch or drain to constitute part of the waters of 

the United States, two criteria must be satisfied: 

1. the nearby channel must contain a relatively permanent body of water that would 

normally be described as a stream, river or lake, not merely intermittent or ephemeral 

flows of water; 

2. the wetland must have a continuous surface connection to the nearby water, making it 

difficult to determine where the water ends and the land begins. 

 

Only wetlands that are continuously physically connected to relatively permanent waters are part 

of those waters. Our opinion describes why this test will not at all imperil the ability of the 

Environmental Protection Agency to prevent the discharge of liquid pollution into sewers, 

ditches or other conduits. It merely reduces the Corps’ asserted jurisdiction to demand permitting 

for the introduction of solid fill into wetlands. Many claims have been made in these cases about 

the environmental benefits achieved by the Corps’ expansive regulation of wetlands. Even if 

these claims are true, they cannot justify a patently unreasonable interpretation of the statute. 

 

Congress may, if it wishes, expand the Corps’ jurisdiction beyond what the statute now clearly 

provides; but we cannot. 

 

The 6th Circuit thus did not apply the correct legal standard to decide these cases. We would 

vacate the judgments in both cases and remand them for further proceedings. 

 

Justice Stevens, who will describe his own opinion, would uphold the Corps’ regulations in their 

entirety; so what I have said in opposition to the regulations responds to his opinion, as well; 

Justice Kennedy, however, who will also describe his opinion, does not uphold the Corps’ 

regulations, but proposes a criterion of his own. 

 

Ignoring the text of the statute, he focuses on the phrase “significant nexus”, which we used in 

the SWANCC case to describe the relationship between an abutting wetland and the waters it 

abuts. 

 

As though this phrase were the statutory test of jurisdiction, rather than a line from one of our 

opinions, Justice Kennedy reasons that such a significant nexus exists and therefore Corps 

jurisdiction exists whenever a storm drain, desert wash, intermittent stream or wetland, 

“significantly affects”, the quality of waters of the United States. 

 

This is in its effects not an unreasonable disposition. It just happens not to be the disposition 

adopted by Congress. Something that significantly affects waters of the United States does not 

become waters of the United States, which is the jurisdictional test that Congress has provided. 

 



The Chief Justice has filed a concurring opinion; Justice Kennedy has filed an opinion 

concurring in the judgment; Justice Stevens has filed a dissenting opinion, in which Justices 

Souter, Ginsburg and Breyer join; and Justice Breyer has filed a dissenting opinion. 

 

 

 

 

Justice Anthony M. Kennedy 

My separate opinion in these consolidated cases agrees that they should be remanded, and for 

that reason the opinion is a concurrence in the judgment. The statute here is difficult. 

 

It uses the term “navigable waters”; but by that term, it means something other than waters that 

can be navigated by boat, and the separate opinions today confront this difficulty in various 

ways. 

 

In my view, the correct approach has already been stated by the Court’s opinion in our most 

recent case on the topic, the SWANCC case to which Justice Scalia has just referred. There, the 

Court said the regulation can be sustained if there is a significant nexus with the waters that are 

navigable in the usual sense. An application of this standard in today’s cases leads me to agree 

with the plurality that the cases must be remanded; but in most cases, my interpretation of the 

Act would be closer to that stated in the dissent. 

 

The limits the plurality would impose, in my view, give insufficient deference to Congress’s 

purposes of enacting the Clean Water Act and to the authority of the executives to implement the 

statutory mandate. 

 

As one example, the plurality asserts that the extent of the term “navigable waters” may be 

confined as it proposes, because the deposit of fill material, such as dredge, spoil, rock, sand and 

the like, requires different treatment from discharges of soluble pollutants, such as toxic waste. 

Yet, the Act’s prohibition on the discharge of pollutants into navigable waters covers both these 

forms of pollution, the discharge of fill and the discharge of toxic materials. One reason for the 

parallel treatment may be that the discharge of fill material can impure downstream water 

quality. It seems plausible that new or loose fill not anchored by grass or roots from other 

vegetation could travel downstream through waterways adjacent to a wetland; at least this is a 

factual possibility that the Corps’ experts can better assess than we can. Silt, whether from 

natural or human sources, is a major factor in aquatic environments. They clog waterway, alter 

ecosystems. It may also and does limit the useful life of dams. Sediment builds up on the 

reservoir side of the main dam wall, and to date there is just no solution for this other than to say 

that the dam’s life is limited. 

 

There is also another reason for the parallel treatment. As the Court observed in Riverside 

Bayview Homes, also referred to by all of the opinions and just mentioned by Justice Scalia, the 

Corps has concluded that wetlands may serve to filter and purify water draining into adjacent 

bodies of water and to slow the flow of surface runoffs into lakes, rivers and streams and thus 

prevent flooding and erosion. Where wetlands perform these filterings and runoff-control 

functions, filling them may increase downstream pollution, much as the discharge of toxic 



pollutants would. In many cases, moreover, filling in wetlands separated from another water by a 

berm or other barrier can mean that floodwater impurities or runoff that would have been stored 

and contained in the wetlands will instead flow out to major waterways. 

 

With these concerns in mind, the Corps’ definition of “adjacency”, which the plurality opinion 

would reject, is a reasonable one. In many instances, it may be the absence of an interchange of 

water prior to the dredge-and-fill activities that makes the protection of the wetlands critical to 

the statutory scheme. The significant nexus requirement, then, in my view, is responsive to these 

concerns. In both the consolidated cases before us, the Court of Appeals recognized the 

significant nexus standard, and in both cases, as acclaimed in my opinion, the record contains 

evidence suggesting the possible existence of that nexus. Nevertheless, neither the Court of 

Appeals nor the agency considered all of the factors necessary to determine whether the wetlands 

in question had or did not have this requisite nexus. Although the end result in these cases may 

be the same as that suggested by the dissent -- namely, that the Corps’ assertion of jurisdiction is 

valid -- I believe a remand is necessary for a consideration of the issues in the proper terms. 

 

 

 

Justice John Paul Stevens 

My dissenting opinion is joined by Justice Souter, Justice Ginsburg and Justice Breyer. 

 

In 1969, the Cuyahoga River in Cleveland, Ohio, coated with a slick of industrial waste, actually 

caught fire. Congress responded to that dramatic event and others like it by enacting the Clean 

Water Act. The text of the statute states that it was intended to restore and maintain the chemical, 

physical and biological integrity of the nation’s waters. It proclaimed the ambitious goal of 

ending water pollution by 1985. The cost of achieving that goal persuaded President Nixon to 

veto the statute; but both Houses of Congresses voted to override that veto by overwhelming 

margins. The Clean Water Act is fairly characterized as watershed legislation. It endorsed 

fundamental changes in both the purpose and the scope of federal regulation of the nation’s 

waters. 

 

Whereas earlier statutes had assigned to the Army Corps of Engineers the task of regulating 

navigable water in order to protect their use as highways for the transportation of goods in 

interstate commerce, the Clean Water Act broadened the Corps’ mission to include the purpose 

of protecting the quality of the nation’s waters for aesthetic, health, recreational and 

environmental purposes. 

 

The statute did not define a new category of non-navigable waters that the Corps was authorized 

to regulate; instead, Congress simply redefined the term “navigable waters” to encompass all of 

the waters of the United States. Congress gave the Corps the authority to control pollution in 

what were formerly non-navigable waters, not by defining their connection to navigable waters, 

but rather by categorically defining, for statutory purposes, as, “navigable waters”. The statutory 

definition in the Clean Water Act does not contain any requirement of either actual or potential 

navigability. 

 



In order to achieve the goal of cleaning up the waters of the United States, Congress assigned 

broad regulatory powers to two Executive agencies, the Army Corps of Engineer and the 

Environmental Protection Agency, two agencies that can employ scientists and technicians 

having expertise in such matters as flood control, wildlife protection and pollution, matters that 

are not particularly familiar to graduates of law schools. They had assigned the agencies to draft 

and enforce regulations to achieve the statute’s ambitious goal. After debate both within the 

agencies and in Congress, they agreed on regulations that prohibit the filling of marshes, swamps 

and other wetlands adjacent to tributaries of navigable waters without first obtaining a permit 

from the Corps. And of course, if it was a de minimis problem, the Corps would issue the permit. 

 

The narrow issue presented by these two cases is whether the petitioners may fill some 66 acres 

of marshy wetlands in southeastern Michigan in order to develop the properties commercially 

without the permission of the Army Corps. Because each of their opinions -- that is, Justice 

Scalia’s opinion and Justice Kennedy’s opinion -- explains why the other’s is unfaithful to the 

statute, I shall merely explain why those in dissent agree with the Corps, with the unanimous 

view of the district and circuit judges who reviewed the evidence in these two cases and with the 

Solicitor General, who represents the Executive branch of the Government, that the fact that 

these wetlands are adjacent to tributaries of navigable waters is a sufficient basis for the exercise 

of federal jurisdiction. 

 

The Corps has simply applied the plain language of regulations that have been in place for over 

30 years that were implicitly approved by Congress when it amended the statute in 1977, that 

were endorsed by this Court’s unanimous decision in Riverside Bayview case in 1985 and that 

have been enforced in case after case after case for over three decades. 

 

Thus, the issue presented to us when we granted certiorari did not involve any conflict among the 

lower courts; it was an issue had been well-settled by all three branches of our Government since 

at least 1985. 

 

Today, however, five Justices have decided to upset a well-settled balance. Rather than 

continuing to defer to the Corps’ longstanding interpretation of the statute that Congress 

authorized them to administer, they have come up with two separate approaches. Not only are 

both approaches wrong, as each of them explains in his criticism of the other’s opinion; but more 

significantly, their joint conclusion represents an unwise shift in our jurisprudence. 

 

Since our unanimous decision in 1984 in Chevron against the National Resources Defense 

Council -- an opinion, by the way, that I am rather proud of -- we have repeatedly held that if 

statutory language is ambiguous, we should uphold any reasonable interpretation adopted by the 

expert agency entrusted by Congress with enforcing the statute. 

 

Yet, neither Justice Scalia nor Justice Kennedy pays more than lip service to this well-settled 

principle. The approach that the four of us in dissent would take, by contrast, follows directly 

from our unanimous opinions in Riverside Bayview and Chevron. Riverside Bayview recognized 

that the phrase “waters of the United States” is exactly the sort of ambiguous language that gives 

rise to deference under Chevron. The Corps has interpreted this phrase to cover wetlands 

adjacent to tributaries of traditionally navigable waters. Given the importance of wetlands for 



water quality, for flood control and the need to prevent pollution at its source, treating all such 

wetlands as waters of the United States is eminently reasonable. 

 

An unusual feature of today’s judgment merits a final comment. 

 

While five Justices have voted to vacate the Court of Appeals’ judgment in these two cases, the 

two controlling opinions propose two very different tests for the courts to follow on remand. 

 

Because all of the Justices who have joined my dissent would uphold the Corps’ jurisdiction in 

both cases, on remand, the court should find that the Corps has jurisdiction if either Justice 

Scalia’s or Justice Kennedy’s test is met. 

 

In addition to joining my dissent, Justice Breyer has filed a separate dissent explaining that when 

Congress used the term “waters of the United States” in the Clean Water Act, it intended to 

exercise its full power under the Commerce Clause. 


